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Comfletion of an Outstanding Undertaking 


The Descriptive 
Word Index... 


(1559 closely packed pages) 
just published... completes 


McKinney's 


New California 


Digest 


¢ As a distinguished Cali- 
fornia lawyer...who 
knows his law books...has 
remarked: ''No State in 
the Union now has a bet- 
ter Digest." 

The Pocket Parts for 1934, bringing 
all the volumes practically down to 


date within their own covers, will be 
issued about November 1. 


Bancroft- Whitney Company 


200 McAllister St., San Francisco 
137 N. Broadway, Los Angeles 


Publishers 
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Court Room Psychology 


N EXPOSITION OF THE KNOWLEDGE GAINED BY A JUDGE FROM THE ABLE 
LAWYERS WHO HAVE APPEARED BEFORE HIM. 


By Wilbur C. Curtis, Judge of the Los Angeles Municipal Court. 





This series of short articles on the psychology of trial work was prompted by 
the thought that a judge, having as he does, the opportunity of observing the. work 
of hundreds of attorneys in the trial of the cases which come before him, is in an 
enviable position to accumulate a great portion of their combined knowledge and skill; 
and so in grateful appreciation to the lawyers, for what he has learned from them, 


the writer presents this discussion. 








CHAPTER I. 


PREPARING JURY CASES FOR TRIAL. 


VERY SUCCESSFUL jury lawyer is con- 

sciously or unconsciously a psychol- 
gist. His every word and act in the 
resence of the jury is carefully calculated 
0 influence its decision. 
A judge, with some knowledge of law 
nd experience in the ways of lawyers, may 
ometimes .penetrate this psychological 
moke screen and recognize the naked 
erits of the controversy. But not a jury. 
Having no knowledge of the law, and in 
pct, being irked by its complexity, the jury 
s more easily influenced by the pleasing 
ersonality and subtle handling of the skill- 
llawyer. The master of jury psychology 
oes not openly and forcefully throw his 
wn thoughts at the jury. He takes his 
osition upstream and sets them quietly 
drift in proper order so that the jury may 
sh them out as they go by and claim them 
Sits own. Let us see how it is done. 


MUST HAVE INFORMATION. 


Thorough preparation is an absolute 
ecessity. The basic secret of any psychol- 
gist’s success lies in his possession of more 
formation than those with whom he deals. 
There are a surprising number of lawyers 
ho seem to believe that it is improper to 
terview and coach witnesses before trial. 


Frequently an attorney will ask an adverse 
witness if he has talked to the opposing 
counsel about the case and then look at the 
jury as if to say, “See? He’s been told 
what to say.” 

If such an inference is damaging at all it 
may be easily remedied. It is entirely 
proper in such cases to ask the court for 
an instruction to the effect that there is 
nothing improper in interviewing witnesses 
for the purpose of obtaining the facts and 
that proper preparation of the case requires 
it. 

The same effect can also be had by 
interrupting the first question of this nature 
with a courteous offer to stipulate that in 
the interests of your client you have prop- 
erly prepared the case for trial and have 
interviewed each witness in order to find 
out what his testimony would be so that 
the time of the court and jury will not be 
wasted by irrelevant testimony. Be sure to 
say it with a smile! 


EXAMPLE OF PROPER COACHING. 


Once in the writer’s court, in reply to 
the question, “Did your attorney tell you 
what to say?” the witness answered, “Yes, 
he told me to tell the truth, the whole truth 

(Continued on page 43.) 
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RESOLUTION 


Adopted at a meeting of the Women Lawyers’ 
Club held on the sixth day of September, 1934. 


“WHEREAS, in the passing of CLARA SHoRTRIDGE Fottz on the second day of 
September, 1934, the Women Lawyers’ Club has sustained the loss of its most 
revered member, and in order therefore to record a memorial and tribute to 
her memory and to extend to the members of her family deep sympathy in 
their grief, 

Be It Resotvep THAT, 


CLARA SHORTRIDGE FoLtz was one of the really effective women of her 
time. The first woman to be admitted to practice law in the State of California 
and the third in the United States, she broke barriers of prejudice, and forced 
the enactment of laws which have enabled women to pursue the profession of 
the law on an equal basis with men. She achieved distinction in her profession 
and rendered invaluable service in the cause of the enfranchisement of women. 
She was a pathfinder of heroic mold, and a great and gallant woman. She is 
one of that courageous band which has helped to smooth the way for all women, 
and women lawyers, in particular, owe to her a debt of gratitude beyond adequate 
expression. 

She, too, had earned the right to say, as she passed over the mysterious 
horizon of this life, 

‘I have fought a good fight; 
I have finished my course 
I have kept the faith.’ 


Ir Is FurtHerR Resotvep that this resolution be spread on the minutes 
of the Club, and a copy thereof be sent to the family of Clara Shortridge Foltz.” 
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Bar’s War on Crime Told by Radio 


COTT M. LOFTIN, PRESIDENT OF AMERICAN BAR, IS FIRST SPEAKER IN 
ASSOCIATION’S TWELVE NATION-WIDE RADIO BROADCASTS 
ON “THE LAWYER AND THE PUBLIC.” 


NAUGURATING the American Bar As- 
sociation’s new radio educational pro- 
am, a series of twelve broadcasts to be 
iven over the Columbia Broadcasting Sys- 
pm on the general subject—“The Lawyer 

d the Public,” Scott M. Loftin, the newly 
ected president of the American Bar, 
poke Saturday, October 5, on “The Law- 
er Attacks the Crime Problem.” 

All of the speeches of the series are 
roadcast locally by KHJ Don Lee Broad- 
asting station on Saturday afternoons be- 

een 4:45 and 5 o’clock, and the series will 
ontinue until December 22. 

“There is no need to dwell on the serious- 
ess of the crime situation,” President Loftin 
aid. “It is costing the United States twelve 
illion dollars a year. The lawyers have 
ome in for more than their share of criticism, 
ecause of the work of a comparatively small 
oup of men, and the slow, cumbersome pro- 
dure of our machinery for the administration 
f justice. But it is as unfair to criticize the 
ofession as a whole for these things as it 
ould be to condemn the medical profession 
cause one of its members performed a facial 
peration upon Dillinger.” 

He pointed out that the American Bar 
Association is taking the leadership in unit- 
g all of the bar associations of the country 

a program for the improvement of the 
dministration of justice. He listed the 
ve major points of the program as fol- 
DWS : 

Improvement in enforcement of 
criminal law. 

. Raising of requirements for admis- 

sion to the bar. 
. Improvement in method for selection 
of judges. 
Elimination of unauthorized practice 
of law by layman. 
Enforcement of professional ethics, 
so that unscrupulous lawyers are 
barred from the profession. 

He briefly surveyed the work of the 


American Bar in conducting a question- 
naire among 250 state and local bar asso- 
ciations on the problem of criminal law and 
its enforcement. 

The questionnaires showed that the 
problem of law enforcement was “of grave 
moment in the big cities where crime and 
politics are related,” President Loftin said. 

A much more extensive use by police of 
lie detectors and other modern scientific 
methods of crime detection was advocated 
by him. 

In conclusion, he said: “Enforcement of 
criminal law will never be any more efficient 
than the citizenry demands.” 


PURPOSE OF RADIO SERIES. 


Criminal law and its enforcement and 
the legal aspects of governmental trends 
in Washington will be the main topics of 
discussion in the series of twelve radio 
programs by leading members of the legal 
profession. Arranged by the American 
Bar Association, under the auspices of the 
National Advisory Council on Radio in 
Education, the broadcasts are designed to 
enlighten the public as to what the legal 
profession is actually doing to improve the 
administration of justice and to provoke 
thought by a non-partisan discussion of 
certain national policies which directly con- 
cern the lawyer’s field. 


Other broadcasts listed in the program: 


October 13—“The Government’s Program 
to Fight Lawlessness,” by Homer S. 
Cummings, U. S. Attorney-General. 

October 20—‘‘Enforcement of the Ethics 
of the Legal Profession,’” by Frederick 
H. Stinchfield, member of the executive 
committee of the American Bar As- 
sociation. 

October 27—“Better Justice Through a 
National Program for Bar Associa- 
tions,” by James Grafton Rogers, 
former Assistant Secretary of State, 
and Philip J. Wickser, secretary of 
the coordination committee of the 
American Bar Association. 
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November 3—“Making the Police Force an 
Efficient Fighting Unit,’ by O. W. 
Wilson, Chief of Police of Wichita, 
Kansas; interviewed by Will Shaf- 
roth, Assistant to the President of 
the American Bar Association. 

November 10—‘Scientific Research in the 
Field of Criminal Justice,” by William 
Draper Lewis, Director of the Ameri- 
can Law Institute. 


November 17—‘The Preservation of Con- 
stitutional Liberty Under the New 
Deal,” by Donald R. Richberg, Gen- 
eral Counsel of the National Recovery 
Administration. 


November 24—‘Administrative Tribunals 
vs. Courts Under the New Deal,” by 
Thomas D. Thacher, President of The 
Association of the Bar of the City of 
New York. 


December 1—‘“Shall We Abandon Ship? 
A Discussion Concerning the Consti- 
tution and Present Governmental 
Trends,” by James M. Beck, former 
Solicitor General of the United States. 


December 8—“Selecting Our Judges,” by 
Paul V. McNutt, Governor of In- 
diana. 


December 15—‘Needed Reforms in Crim 
inal Procedure,” by Roscoe Pour 
Dean of Harvard Law School. 


December 22—‘Fundamental Aspects , 
the New Deal from a Lawyer’s Poi 
of View,” by John W. Davis, forme 
Solicitor General of the United State 





THREE CANDIDATES SPONSORED. ¥ 


f dawn Los ANGELES Bar ASSOCIATION } 
sponsoring the following candidates fy 
the Superior Court, and all present indic 
tions point to their election on November § 

Superior Judge Robert Walker Ken 
incumbent, office No. 15; 

Superior Judge Myron C. Westover, img 
cumbent, office No. 13; 

Municipal Judge Thomas L. Ambros 
candidate for office No. 16. 

Judge Kenny is opposed by Dailey § 
Stafford who was recalled November § 
1932; Judge Westover has Municipal Judg 
Hugh J. Crawford as his opponent; whil 
Judge Ambrose is seeking the office no 
held by Judge Harry F. Sewell, whos 
resignation has been urged in the intereg 
of justice. 





Correct Forms for Trust Deeds... 


OST of those in California who are in the business of loan- 
ing money on real estate security prefer the TRUST DEED 
whether for the first or for junior liens. 


The wording of a Trust Deed is important. The ordinary form 
is often inadequate for special circumstances. Security-First 
National Bank has prepared several forms of Trust Deeds to fit 
varying needs with the changes made necessary by recent 
legislation. 

We have printed an extra supply of these “legal blanks,” prepared by com- 


petent and experienced attorneys, framed in words whose exact mean- 
ings have been determined by the courts. 


Attorneys may obtain forms at any Security-First branch or office. 
There is no charge for them. 


FRCURITFiRST NATIONAL 
BANK OF LOS ANGELES 
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Grant B. Cooper, deputy district attorney, 
who was elected a member of the National 
dvisory Council of the Junior Bar Con- 
erence of the American Bar Association, 
then the conference was born at the asso- 
jation’s convention in Milwaukee last Au- 
stover, igeust, is now formulating plans for extend- 
ng the junior bar movement throughout 
This circuit 





































Ambrosiine Ninth Judicial Circuit. 
omprises . California, Oregon, Nevada, 
Dail fontana, Washington, Idaho, Arizona, 
ancy Alaska and Hawaii. 
vember § 
ipal Jud, TO SELECT KEY MEN. 
a; Cooper will assist Samuel S. Willis, 
all, whee hairman of the National Junior Bar Con- 
ie interegctence, in selecting “key men throughout 
his circuit, who will in turn begin the pre- 
iminary organization work in their re- 
_ spective communities. 
In addition to planning this extension 
bf the junior bar movement, Cooper is col- 
aie aborating with Kenneth N. Chantry, presi- 
lent of the local Junior Barristers, in 
orking out tentative details for playing 
yan- host to the young lawyers of the United 
-ED tates next July when the American Bar 
onvention is held in Los Angeles. Nu- 
lerous committees are to be appointed to 
orm ee that the junior members of the bar are 
‘irst well entertained when they visit the South- 
o fit FF" More than 500 of these junior bar- 
wena isters are expected at the 1935 convention. 
ENTHUSIASTIC OVER PROSPECTS. 
“I am enthusiastic over the possibilities that 
ound e newly created Junior Bar Conference holds 
cane or the younger lawyers of the nation,” de- 
ares Cooper, “and I am confident that it will 
flice. chieve the purpose, for which it was created, 





€., a general awakening of interest among 
oung practitioners in bar association activi- 
ies and the ethical standards of the pro- 
Ssion. 

“William <A. Roberts, of Washington, 
D. C., the secretary of the Conference, pre- 
licts that in 1944, more than ten thousand 
len and women lawyers under thirty-six 





















To Extend Junior Bar Movement 


RANT B. COOPER, REGIONAL DIRECTOR, BEGINS WORK OF ORGANIZING 
JUNIOR BARRISTER GROUPS IN NINE STATES AND 
TERRITORIES OF UNITED STATES. 
ROM the Los Angeles Bar Association this year will radiate some of the activity, which 
is expected to result in the formation of junior barrister groups in seven western states 








years of age will be the backbone of the 
American Bar Association, and of civic 
liberty in the United States. I wish to 
echo that prophecy, for I am convinced 
that the time is coming when the younger 
members of the profession will become an 
influential factor in bar association ac- 
tivity. Formation of junior bar groups 
throughout the country, which is a part 
of the American Bar Association program 
for 1935, will give the more youthful mem- 
bers of the bar a new opportunity to be 
of service in promoting the American Bar’s 
five-star program:—improvement in the 
administration of justice, elevation of bar 
admission standards, elimination of the 
unauthorized practice of law, enforcement 
of professional ethics, and improvement in 
method of selection of judges.” 


PROVIDES TRAINING FIELD. 


In a comprehensive report of the crea- 
tion of the Junior Conference, Roberts, the 
secretary, who is People’s Counsel of the 
District of Columbia, stated: 


“A most important function of the Jun- 
ior Conference will be the training of its 
members for service on the major sections 
and committees of the A. B. A. The defi- 
nite assurance has been given that service 
in junior committees will be recognized 
in the organization of ‘senior’ committees, 
and the chairman of each junior group will 
sit ex officio as a member of the corres- 
ponding senior section. The value of the 
plan is obvious, and although its full ef- 
tect will not be felt for some years, it can 
be predicted with safety that stagnation 
in A. B. A. committees will soon be im- 
possible. 

“The national political consequences of 
the organization of the Junior Conference 
cannot be overestimated. The swelling 
popular interest in public questions reaches 
its greatest strength in the ranks of the 
tens of thousands of young: lawyers through- 
out the nation and in the Junior Con- 

(Continued on page 45.) 





LOS ANGELES BAR ASSOCIATION BULLETIN 





Plans for Monthly Meeting Told 


U. S. C. ALUMNI TO ENTERTAIN BAR; DR. POPENOE TO SPEAK ON “EXPERI 
MENT IN EUGENICS.” 


HE monthly meeting of the Los Angeles Bar Association, on October 25, 1934, y 

be sponsored by the Law Alumni Association of the University of Southern Californi 

The principal speaker will be Dr. Paul Popenoe, D. Sc. of the faculties of the Us 
versity of Southern California and Columbia University. His subject will be “Californi 
Experiment in Eugenics.” Dr. Popenoe is a renowned biologist, specializing in the field 
heredity and eugenics. During the war he was on the staff of the Surgeon General ag 
was in charge of vice conditions around army camps and was later executive secreta 
of the American Social Hygiene Association of New York City. He is now secreta 
of the Human Betterment Foundation and director of the Institute of Family Relatia 
of Los Angeles. He has published several books on applied eugenics, they having al 
been published in Japanese and German. He is now president of the Southern Gi 
fornia Branch of the American Eugenics Society. 


The University of Southern California’s Department of Musical Organizatie 
directed by Harold William Roberts, will be in charge of the entertainment on 
occasion. The famous Trojan Band and Glee Club will be much in evidence, and 
cording to President Walter L. Bowers of the Law Alumni, arrangements are bei 
made to have a portion of the program broadcast. 


The Trial of Jesus Before Sanhedrin 


(Submitted by James Prince.) 


AS SOON as it was day (Luke 22:66), Annas therefore sent Him bound unto Caiaph 
the High Priest (Jno. 18:24), where the scribes and the elders were gather 
together. (Matt. 26:57.) 


THE GREAT SANHEDRIN IN SESSION. 
(The gospels give a mere outline of the trial, thus making it appear as a disordem 
affair rather than a supreme court session. But there is every reason for believing th 
the Sanhedrin met in regular session, and tried Jesus in a lawful and dignified mannet 


Case No ISRAEL vs. JESUS OF NAZARETH. 


(ScrrpTuRE STORY) 
EEE 
(The purpose of the trial) : Witnesses were sought who would tej_ 
Now the chief priests and the whole fy to a charge of a character to condef 

council sought witness against Jesus to put 17,.,,. 
; — esus to death. 
him to death. (Mark 14:55.) J 


(EXPLANATIONS AND Law) 


WITNESSES CALLED. 
Witness No. 1. (Not recorded). The charges that could be brought up 
Witness No. 2. (Not recorded). the testimony of these witnesses were of 


Witness No. 3. (Not recorded). of a minor nature and did not serve tm; 
purpose. 


“Now the chief priests and the wht 
council sought false witness against Jest 


ec.-— 
Witness No. A: We heard him say, 


I will destroy this temple that is made  jpat they might put him to death; and th 
with hands, and in three days I will build found it not, though many false witnes™: 
another made without hands. (Mark 14:58.) Game’ (Matt. 14:59.) 


Witness No. B. (Same as A). (Continued on page 46.) 
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Strong Bar Vote Predicted for No. 98 


FIVE OTHER PROPOSED CONSTITUTIONAL AMENDMENTS SPONSORED BY 
STATE BAR IN COMING ELECTION. 


n NovEMBER 6, voters will have an 

opportunity to determine whether the 
present haphazard method of selecting 
udges, or that scientific system provided by 
Assembly Constitutional Amendment No. 
D8, is to be used in the future. 

Members of the State Bar some time ago 
oted strongly in favor of a change in the 
present system of judicial selection. The 
State Bar again at its recent convention 


Myoted overwhelmingly in favor of the sub- 


ission of Amendment No. 98 to the 
people. This amendment was drafted by a 
State Bar committee, representing both the 
orth and the south. John Perry Wood as 
hairman of the committee has waged an 
effective campaign, by both radio and press, 
o bring it to the attention of the voting 
public. 

The amendment, according to the com- 
nittee, provides a scientific method of judi- 
ial selection and is desperately needed in 
os Angeles county where it is manifestly 
mpossible for 1,301,093 voters to know 
he qualifications of each individual candi- 
late for a judgeship. 


OTHER AMENDMENTS FAVORED. 


The Amendment to Article V of the 
onstitution by adding Section 21, making 
he attorney-general the chief law enforce- 
nent officer of the state, is so approved by 
he State Bar. 

Other Constitutional amendments favored 


PY the State Bar are: 


Amendment of section 19 of article VI 
bf the Constitution, permitting the judge 
© comment on the evidence; 

Amendment of section 13 of article I 
bf the Constitution, permitting the judge to 
omment on failure to defendant to testify 
m criminal cases; 

Amendment to section 8 of article I 
bf the Constitution, allowing the defendant 
0 plead guilty before committing magis- 
Tate ; 

And the so-called Chamber of Commerce 
heasure, providing a new method of judi- 
al selection in the less populated counties 
s. well as in the metropolitan districts. 
his proposed amendment differs in several 


details from the proposed amendment No. 


98. 


The Committee on the Administration of 
Justice has taken up as the first matter for 
consideration the improvement of the ad- 
ministration of criminal justice. In this 
connection, the committee made the follow- 
ing statement in The State Bar Journal of 
June, 1934 (page 154): 


“The Committee on the Administration 
of Justice believes that the time has come 
when the failure of the defendant to explain 
or to deny by his testimony any evidence 
or facts in the case against him, should be 
considered by the court or jury, and to 
that end that court and counsel should be 
permitted to comment thereon. The his- 
torical basis for the present rule no longer 
exists. The first impulse of the innocent, 
from childhood onward, is to explain away 
an unjust charge. Silent of the innocent 
under charges is contrary to human experi- 
ence. The silence of the defendant in a 
criminal trial should no longer be permitted 
as a means of escape from retribution. The 
public, with good reason, is unable to 
understand why comment is not permitted 
upon the failure of a defendant to explain 
when he best knows the facts. 


“The Committee also believes that the 
judge should be permitted to make such 
comment on the evidence and the testimony 
and credibility of any witness as in his 
opinion is necessary for the proper deter- 
mination of the case. The jury will thus 
have the aid of the only trained and im- 
partial weigher of evidence in the court- 
room. The amendment is in line with the 
practice of the Federal Courts and is in 
accordance with the policy expressed in 
article I, section 7, of the Constitution, as 
amended in 1928, which permits a defend- 
ant in a criminal case to submit to trial by 
the court without a jury. The proposed 
amendment expressly provides that the 
court shall inform the jury in all cases that 
the jurors are the exclusive judges of all 
questions of fact submitted to them, and of 
the credibility of the witnesses. Two 
amendments to the Constitution are pro- 
posed to accomplish the necessary changes.” 
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Disciplinary Program Is Being Outlined 


AMERICAN BAR ASSOCIATION WILL 
PROFESSIONAL ETHICS AS WELL 


Hes concentrated upon four subjects 
—‘Criminal Law and Its Enforce- 
ment,” “Legal Education and Bar Admis- 
sion Standards,” “Unauthorized Practice of 
Law,” and “Judicial Selection,” during the 
past year, the American Bar Association is 
adding a fifth topic this year, “Enforcement 
of Professional Ethics,” Will Shafroth, as- 
sistant to the president of the American 
Bar, announces. 


Announcing this new line of activity, Mr. 
Shafroth writes: 

“In many associations disciplinary pro- 
cedure is notably weak and _ ineffective. 
Even where it is best, there is still need for 
improvement and greater efficiency. There- 
fore information is being gathered regard- 
ing methods of procedure in every state, 
and it is contemplated that this will be pub- 
lished and made available to the country as 
a whole, so that where one state has gone 
ahead of others in the adoption of effective 
methods of ridding the profession of un- 
ethical lawyers, its procedure may suggest 


CONCENTRATE ON ENFORCEMENT 0 
AS ON OTHER MAJOR OBJECTIVES. 


possibilities of similar action to other juris 
dictions. 

“In the coming year the American Ba 
Association expects to carry on its acti 
ities on the National Bar Program wif 
redoubled energy. We must begin to thi 
of the possibilities of a permanent tie b 
tween local associations, state association .” 
and the American Bar Association. Dif’ 
cussion of the topic is timely and after# 
period of close association through uni 
of work, a feasible plan should be work 
out, and this is the hope of the Coordin 
tion Committee of the American Bar Asy 
ciation.” 


BAILIE DEFENDS THE BAR. 


“No other business or profession has 
stricter code of ethics or makes a greatt 
effort to see that its members live up to th 
code than do the lawyers.” said No 
A. Bailie, President of the State Bar, at 
meeting of the Southern California Coun 
of the National Association of Wome 
Lawyers, last week. 





A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 


all times. 


Main Office, Fifth and Spring 
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Eliminating Embarrassment in Challenges 


LOCAL ATTORNEY PROPOSES PLAN FOR KEEPING JURORS GOOD HUMORED 
WHEN ASSOCIATES ARE EXCUSED DURING TRIAL. 


By Mark A. Hall, of the Los Angeles Bar 


AVE you ever selected a jury under 
our practice in California? Have you 
pver dreaded, after the jury is passed for 
ause, to hear the judge tell you, in as low 
nh voice as possible, that the challenge lies 
vith you? Then have you furtively con- 
sulted with your associate and your client, 
and decided which of the jurors to “knock 
"? And, reluctant to look the jury in 
he face, have you guiltily murmured to the 
udge, “We will ask that Mr. Smith be ex- 
sed”? Or have you repressed a blush of 
Pmbarrassment while saying, “We will ex- 
use Mrs. Brown’? And have you sensed 
Ir. Smith’s antagonism at being placed 
mong the undesirables without explanation 
f why or wherefore? Or did you survive 


Whe optic daggers which Mrs. Brown cast 


n your direction as she swished out of the 
ury-box ? 
After a recent jury trial, one of the jur- 


JURY LIST. 


Challenged by 
Piff. Deft. No. 
Doe, Jane 


1 
2 Doe, John 
3 


Roe, Richard 


ors advised me,“ Don’t ever challenge a 
juror. You will simply make the rest of the 
panel suspicious that you are afraid to sub- 
mit your case to a fair-minded jury. We 
jurors, during our period of service, get 
friendly with each other. We don’t under- 
stand the motive which prompts a challenge, 
and if a luckless lawyer picks off one of our 
new-found friends, we resent it.” 
SIMPLE PLAN PROPOSED. 

Here is a simple plan by which, in civil 
cases at least, the usefulness of the peremp- 
tory challenge can be fully preserved, and at 
the same time, lawyers and jurors be re- 
lieved of embarrassment: 

While the jury is being examined for 
cause, let the clerk prepare a list of jurors, 
on a printed blank provided for that pur- 
pose.“ The head of this blank will look 
something like this: 


CAsE No. 


Final No. 


etc. 


There should be about 22 lines on the 
blank ; but the list will at first contain only 


Mie names of the first twelve jurors called. 


After the twelve are passed for cause, let 
he clerk, without ostentation or comment, 
and the list to plaintiff’s attorney. Ifthe 
patter does not desire to exercise any 
eremptory challenge, he will simply put a 
heck-mark in the column headed “PIff.,” in 
ront of each of the twelve names; but if he 
oes desire to exercise the challenge, he will 
lace a cross in column “PIff.,” in front 
f the ‘name of the juror challenged—for 
xample, No. 2. . The clerk will then call 
nother juror, whose name will be added as 
Yo. 13, and who will sit in an extra chair 
— the jury-box, No. 2 remaining 
tated. 


After No. 13 is passed for cause, the 


clerk will quietly give the list to defendant’s 
attorney. If the latter is satisfied with the 
jury, he will place check-marks in column 
“deft.” ; but if he wishes to excuse anyone, 
he will put a cross in column “Deft.” in 
front of the proper name—for example, No. 
7. The clerk will then call another juror, 
whose name will be added as No. 14, and 
who will sit in another extra chair, No. 7 
rema'ning seated. 


BOTH SIDES SATISFIED. 


The list will then go back to plaintiff’s 
attorney; and this procedure will continue 
until both sides are satisfied, or until the 
peremptory challenges are exhausted. Let 
us suppose that the plaintiff challenges 
four jurors, to wit, Nos 2, 3, 13 and 18, 
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and the defendant three, to wit, Nos. 7, 9 
and 17. The clerk will assign numbers to 
the accepted jurors, in the final column, 
JURY LIST. 

Dali nelich sit cack Assumcaihcioghalen US. 


Challenged by 


a 


— 





and will submit the list to the attorneys 
and the court for checking. The list wi 
then look something like this: 


CasE No. 






























PIff. Deft. No. Name Final No. 

Vv v 1 Curran, Frank 1 I 
xX v 2 =Bellfield, Roger ig 
X Vv 3 Erickson, Mrs. Harriet natic 
Vv v 4 Erle, Alfred 2 ft 
v v 5 Honig, Mrs. Mary 3 1929 
Vv v 6 Martin, Miss Marie 4 by | 
v xX 7 Ware, Mrs. Susie coun 
v Vv 8 Sayer, Walter 5 exch 
¥ x 9 Stuhlman, Glenn fund 
¥ ¥ 10 Wilson, Mrs. Margaret 6 inau; 
7 Vv 11 Penn, Oscar 7 state 
v v 12. Nye, Miss Annabel 8 legis 
To time 
Replace 6, 1! 
No. was 
xX Vv 13. O’Brien, Henry O. 2 woul 
Vv Vv 14 Fawcett, Bennett 7 9 ion ; 
v Vv 15 Fedderson, Mrs. Clara 3 10 1933 
a v 16 Cameron, Miss Jean 9 11 ing | 
¥ xX 17. Ambrose, Harrison 13 the 
X Vv 18 Smith, Bertrand 17 cari 
Vv v 19 Lang, Joseph 18 12 mitig 
20 videc 

21 

22 

INSTRUCTIONS TO ATTORNEYS. 


If you do not wish to challenge any of the original 12 jurors, place a check-mark (Vv) in the 
appropriate column headed “PIff.” or “Deft.” in front of each of the 12 names. ; 

f you wish to challenge any juror, place a cross-emark (X) in the appropriate column headed 
“Plff.” or “Deft.” in front of the name of the juror challenged. 

Challenges are to be exercised one at a time, first by plaintiff and then by defendant, alternately. 


The clerk will then say to the jurors, 
“Those of you whose names are read will 
take seats in the jury-box in the order 
named; those whose names are not read 
will be excused.” He will then read the 
names of the twelve accepted jurors. The 
others will depart, and the twelve will take 
seats in the jury-box. 

Thus, no excused juror knows who ex- 
cuses him. No accepted juror knows who 













has excused his friend. The excu 
jurors all leave together, and no one 
them is singled out to depart alone, } 
fancied disgrace, amid court room sta 

Simple, and free from embarrassment 
anybody, isn’t it? This plan has wor 
admirably for years in a sister-state whi 
this writer formerly practiced. If you li 
the plan, tell the calendar judge and 
judges who preside over jury departmen 





Notice to Members ©‘ ° you have 


business friends 
who should advertise in THE BULLETIN, 
which goes direct to the offices of more than 
2000 members of the bar and which has the 
largest circulation of any newspaper or maga- 
zine, published exclusively for the legal pro- 
fession in Los Angeles County. THE BUL- 
LETIN must have additional advertising in 











order to pay its own way. By calling ¢ 
attention of your advertising friends to thi 
opportunity, you will be helping them, as wé 
as THE BULLETIN committee, which ho 
to improve the typographical appearance 
your monthly publication. Please make it 
point to ring up your advertising friends 4 
clients, and tell them to telephone Vandi 
9992. 
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The Federal Securities Exchange Act 


CONSTITUTIONALITY OF NEW ACT IS WEIGHED BY LOCAL ATTORNEY WHO 
0. ADVISES AGAINST STRAINED INTERPRETATIONS. 


By Walter H. Moses, of the Los Angeles Bar 


1 HE Federal “Securities Exchange Act 

of 1934” represents the response of the 
national government to the insistent demand 
of the public generally, especially since 
1929, for severe and stringent regulation 
by law of the stock exchanges of the 
country, particularly the New York stock 
exchange. Such legislation is apparently a 
fundamental part of the New Deal. In his 
inaugural address President Roosevelt 
stated that he intended to request such 
legislation of the Congress, and from that 
time until the approval of this act on June 
6, 1934, the only question which remained 
was the character which such legislation 
would finally take. This act is a compan- 
9 ion act to the Federal “Securities Act of 
10 1933,” and title II of the statute contain- 
11 ing this act made certain modifications in 
the “Securities Act of 1933” by way of 
darifying ambiguities contained therein and 
12 mitigating some of the civil liabilities pro- 
vided therein.? 


OND NN HWH 


During the last twenty years the owner- 
ship and trading in stocks and other securi- 
ties of large corporations listed upon the 





in the . 
stock exchanges has become very wide- 

headed Booread throughout the country, and as a 

rnately. consequence the unprecedented decline in 






the quoted values of such securities has 
resulted in an equally widespread destruc- 
tion of property values and consequent loss 
of capital by the owners thereof. Investi- 
gations during the years of depression which 
followed the collapse of security values in 
1929 have disclosed the manifold abuses 
and vicious practices sometimes employed 
in connection with trading in securities and 
he extent to which the stock exchanges 
have permitted themselves to be instru- 
mentalities for the perpetration of fraud 
upon the mass of security purchasers. 


INSTITUTES COMMISSION CONTROL. 
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The Securities Exchange Act has at- 
tempted to correct, or at any rate to miti- 
gate, these abuses and evils by various 
methods. It creates a ‘Securities and 
Exchange Commission” composed of five 
Commissioners, and gives it plenary au- 

















thority over the stock exchanges. It makes 
it unlawful for any broker, dealer or ex- 
change to use the mails, or any means or 
instrumentality of interstate commerce, for 
the purpose of using any facility of any ex- 
change to effect any transaction in a se- 
curity or to report any such transaction 
unless such exchange is registered as a 
national securities exchange, or is exempted 
from such registration by the commission. 
It also provides for the registration of 
all securities (other than exempted se- 
curities) listed on national securities ex- 
changes and required both the exchanges 
and the issuers of securities registered 
thereon to supply the commission with 
detailed information of all kinds with re- 
spect thereto, limited only by the discretion 
of such commission. The act also care- 
fully segregates and limits the functions 
of members, brokers and dealers, and in- 
sofar as is practicable prohibits members 
of such exchanges from conducting their 
businesses both as brokers and dealers. The 
commission is charged with making special 
rules and regulations to take care of the 
peculiar functions of odd-lot dealers and 
specialists, whose duties involve at least 
to a substantial degree the necessity of 
operating both as dealers and brokers. 


OTHER PROVISIONS OF ACT. 


The act also seeks to control both mar- 
gin requirements of brokers and borrow- 
ing by members, brokers and dealers of 
national security exchanges to effectuate 
security transactions. It vests in the Fed- 
eral Reserve Board jurisdiction to prescribe 
rules and regulations with respect to the 
amount of credit that may be initially ex- 
tended and subsequently maintained on any 
security registered on a national securities 
exchange, and sets forth a standard on 
which such rules and regulations shall be 
based. The act makes it unlawful for any 
member of a national securities exchange 
or any broker or dealer who transacts 
a business in securities through the medium 
of any such member to borrow in the 
ordinary course of business as a_ broker 
or dealer on any security (other than an 
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exempted security) registered on a na- 
tional securities exchange, except from 
banks subject either by law or agree- 


ment to the jurisdiction of the Federal 
Reserve Board. 

Section 9 of the act makes it unlawful 
for any person, directly or indirectly, by the 
use of the mails, or any means or instru- 
mentality of interstate commerce, or of any 
facility of any national securities exchange, 
or for any member of a national securities 
exchange, to engage in any of the prac- 
tices therein set forth, all of which are 
conducive to a manipulation of security 
prices for dishonest purposes; all of which 
practices have been to a substantial extent 
indulged in in the past by market operators 
for the purpose of enriching themselves and 
defrauding the general public. 

Section 10 goes even further and makes 
it unlawful for any person, directly or in- 
directly, by the use of any means or instru- 
mentality of interstate commerce, or of the 
mails, or of any facility of any national se- 
curities exchange: 

(a) To effect a short sale or to use 
or employ any stop loss order in connection 
with the purchase or sale of any security 
registered on a national securities exchange 
in contravention of the rules and regulations 
prescribed by the commission; or 

(b) To use or emplov in connection 
with the purchase or sale of any security, 
whether registered on a national securities 
exchange or not, any manipulative or de- 
ceptive devices or contrivances in contra- 
vention of such rules or regulations as the 
commission may prescribe. The act also 
outlaws over-the-counter markets by mak- 
ing it unlawful in contravention of the 
commission rules for any broker or dealer 
to make use of the mails, or any means or 
instrumentality of interstate commerce, for 
the purpose of making or creating or en- 
abling another to make or create a market 
otherwise than on a national securities 
exchange for both the purchase and sale 
of any security (other than an exempted 
security and other limited exceptions) or 
for any broker or dealer to use any fa- 
cility of any such market. 


DEALS WITH PROXIES. 


Section 14 deals with proxies. It makes 
it unlawful for any person, by the use of 
the mails, or by any means or instrumen- 
tality of interstate commerce, or of any 
facility of any national securities exchange 
“or otherwise” to solicit, or to permit the 






use of his name to solicit, any proxy or 
consent or authorization in respect to any 





benet 





security (other than an exempted security) son < 
registered on any national securities ex- Sa 
change, in contravention of the commission ff any 
rules and regulations. It also makes it un ficer 
lawful for any member of such an exchange, § issue: 
or any broker or dealer who transacts aff jf he 
business in securities through the medium§ pwnii 
of any such member to give a proxy, conf said _ 
sent or authorization in respect of any§ does 
security registered on a national securities depos 
exchange and carried for the account of aff nels , 
customer, in contravention of such rules 
and regulations as the commission may Th 
prescribe. save 
varior 
Section 16 requires every _ beneficial § terest 
owner of more than 10% of any class off to ct; 
any equity security (other than an ex-§ yisior 
empted security) registered on a nationd§ the gj 


securities exchange, and every officer or 
director of the issuer of such security to cc 
file a statement with the exchange, anda’ 7, 
duplicate with the commission, of  the§ jedi, 
amount of all equity securities of such is ff situti 
suer of which he is the beneficial ownet,§ gecjci 
and to file similar statements thereafter [nite 
after the close of any calendar month in§ip,. . 
which a change in his ownership hafjiiog 
taken place, indicating his ownership at the Peder 
close of the calendar month and the changes power 
which occurred during that period. Equity practi 
securities are defined in the act to include§ Q, ity, 
any stock or similar security, or security upon 
convertible into such a security, or carry- 1922, 
ing any right or warrant to subscribe to variot 
or purchase such a security, any suds.) 
warrant or right and any other security in Bo 
included within the definition of that term torn 1 
by the regulations of the commission. § cto¢4, 
super 
busine 
dealer 
countr 
in Sta 
Bot! 
and tl 
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This section also provides that any profit 
realized by such beneficial owner, director 
or officer from any purchase and sale, of 
any sale and purchase, of any equity se 
curity of the issuer (other than an exempted 
security) within any period of less than 
six months, unless such security was at 
quired in good faith in connection with 4 
debt previously contracted, shali inure t 
and be recoverable by the issuer irrespective 
of any intention on the part of such bene 
ficial owner, director, or officer in entering 
into such transaction of holding the security 
purchased or in re-purchasing the security 
sold for a period not exceeding six mont 
The declared purpose of this provision t 
“of preventing the unfair use of informa 
tion which may have been obtained by sud 
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mpeg owner, director or officer by rea- 
son of his relationship to the issuer.” 


Said section also makes it unlawful for 
any such beneficial owner, director or of- 
fier to sell any equity security of such 
issuer (other than an exempted security) 
if he does not own the security sold, or, if 
owning it he does not deliver it against 
said sale within twenty days thereafter, or 
does not within five days after such sale 
deposit it in the mails or other usual chan- 
nels of communication. 


The above statement purports only to be 
a summary of the substantial effect of the 
various provisions of the act. In the in- 
terests of brevity no attempt has been made 
to state the contents of the various pro- 
visions with the detail necessary to. make 
the statement technically accurate. 


CONSTITUTIONALITY WEIGHED. 


To a lawyer a reading of the act im- 
mediately suggests the question of its con- 
stitutionality in the light of the applicable 
decisions of the Supreme Court of the 
United States. Insofar as the act places 
the stock exchanges and the securities 
listed thereon under the jurisdiction of a 
Federal commission vested with broad 
powers to prevent fraudulent and deceptive 
practices and improper manipulation of se- 
curity prices, it is patterned substantially 
upon the Grain Futures Act passed in 
1922, which dealt in a similar way with the 
various boards of trade. Its constitu- 
tionality was upheld by the Supreme Court 
in Board of Trade v. Olsen.? That act in 
turn was patterned after the Packers and 
Stockyards Act of 1921, which provided for 
y profisupervision by Federal authority of the 
director§ business of commission men and livestock 
sale, ofdealers in the great stockyards of the 
uity s¢gcountry. Its constitutionality was sustained 
cemptedgin Stafford v. Wallace.* 
ss thal’ Both the Packers and Stockyards Act 
was a¢@and the Grain Futures Act contained sec- 
with @itions setting forth the fact that extensive 
nure tHcongressional investigations prior to “the 
spective passage of the act had disclosed the neces- 
h benefsity for such congressional legislation for 
onteringgthe purpose of preventing obstructions to 
securityg¢nd burdens upon interstate commerce, in 
security ¢ former case in livestock and meat prod- 
monthsUcts, and in the latter case in grain. In 
lata both instances the Supreme Court ex- 
nformaggPtessed: its respect for the avowed purpose 
of the legislation as expressed by Congress 
in the statute, while at the. same time an- 


eneficial 
class of 
an €x 
national 
ficer of 
irity to 
, anda 
of _ the 
such is- 
owner, 
ereafter 
onth in 
lip has 
D at the 
changes 
Equity 
include 
security 
- carry: 
cribe to 
ry suc 
security 
at term 
ssion. 















by suc 












nouncing its right in the proper case to dis- 
regard the same.* 


The same practice was resorted to in the 
Security Exchange Act. The purported 
necessity for the regulation of security 
transactions therein provided is set forth 
in section 2 wherein the Congress has 
found that transactions in securities as 
commonly conducted upon securities ex- 
changes and over-the-counter markets are 
affected with a national public interest 
which makes it necessary to provide for 
regulation and control of such transactions 
and all practices and matters related 
thereto, including transactions by officers, 
directors and principal security holders, to 
require appropriate reports and to im- 
pose requirements necessary to make such 
regulation and control reasonably complete 
and effective, in order to protect interstate 
commerce, the national credit, the Federal 
taxing power, to protect and make more 
effective the national banking system 
and the Federal Reserve System and to 
insure the maintenance of fair and honest 
markets in such transactions. In _ recog- 
nition of the fact that securities, unlike 
grain, livestock and meat products, are not 
ordinarily the subjects of interstate com- 
merce and consequently of the questionable 
applicability of the decisions of the Su- 
preme Court above referred to, declaring 
the constitutionality of the congressional 
legislation regulating such businesses, Con- 
gress in the Securities Exchange Act has 
invoked not only the protection of its 
power over interstate commerce, but also 
the protection of the national credit, Fed- 
eral taxing power, national banking system 
and the Federal Reserve System. Four 
sub-paragraphs of section 2 set forth the 
reasons requiring Federal legislation in pro- 
tection of these Federal powers and in- 
strumentalities and found by Congress 
through its investigations to justify the 
legislation. They are as follows: 

“(1) Such transactions (a) are carried 
on in large volume by the public generally 
and in large part originate outside the 
States in which the exchanges and over- 
the-counter markets are located and/or are 
effected by means of the mails and instru- 
mentalities of interstate commerce; (b) 
constitute an important part of the current 
of interstate commerce; (c) involve in 
large part the securities of issuers engaged 
in interstate commerce; (d) involve the use 
of credit, directly affect the financing of 
trade, industry, and transportation in inter- 

state commerce, and directly affect and in- 
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fluence the volume of interstate commerce; 
and affect the national credit. 


“(2) The prices established and offered 
in such transactions are generally dis- 
seminated and quoted throughout the 
United States and foreign countries and 
constitute a basis for determining and es- 
tablishing the prices at which securities 
are bought and sold, the amount of cer- 
tain taxes owing to the United States 
and to the several States by owners, buy- 
ers, and sellers of securities, and the value 
of collateral for bank loans. 


“(3) Frequently the prices of securities 
on such exchanges and markets are sus- 
ceptible to manipulation and control, and 
the dissemination of such prices gives rise 
to excessive speculation, resulting in sud- 
den and unreasonable fluctuations in the 
prices of securities which (a) cause al- 
ternately unreasonable expansion and un- 
reasonable contraction of the volume of 
credit available for trade, transportation, 
and industry in interstate commerce, (b) 
hinder the proper appraisal of the value 
of securities and thus prevent a fair cal- 
culation of taxes owing to the United 
States and to the several States by own- 
ers, buyers, and sellers of securities, and 
(c) prevent the fair valuation of col- 
lateral for bank loans and/or obstruct the 
effective operation of the national bank- 
ing system and Federal Reserve System. 


“(4) National emergencies, which pro- 
duce widespread unemployment and the 
dislocation of trade, transportation, and in- 
dustry, and which burden interstate com- 
merce and adversely affect the general wel- 
fare, are precipitated, intensified and pro- 
longed by manipulation and sudden and 
unreasonable fluctuations of security prices 
and by excesive speculation on such ex- 
changes and markets, and to meet such 
emergencies the Federal Government is 
put to such great expense as to burden 
the national credit.”5 


REGULATIONS MAY BE JUSTIFIED. 


If such reasons suffice for the regulation 
of a business of national scope such as the 
security business, it seems fair to say that 
the inter-dependent nature of the national 


economy in the 20th century has made 
impossible the judicial maintenance and 
preservation of the fundamental differentia- 
tion in the Constitution of the United 
States, as expressly set forth in the 10th 
amendment thereto, between the powers 
expressly granted to the Federal Govern- 
ment and all other powers which were re- 
served to the States. The depression in 
dramatic ways has demonstrated this inter- 
dependence of the national economy. ° It has 
also in dramatic form brought to the at- 
tention of the public the existence of va- 
rious abuses in industry and business and 
the desirability of their correction. In the 





desire of the average congressman anf ment 


senator to satisfy the demand of his locdjgPWS 
constituency for the correction of the this 
abuses and evils he is prone to overlook bi it, 
reason of personal political expediency th see: 
injury that may be done to the theory d§ sub 
our Federal Government by the correctig = 
of such abuses and evils by Federal legis o 
lation instead of by the legislation of th qui 
various states. A person who sincere lati 
believes in the wisdom of the maintenangg 8° 
of the division of power and authority ash oe 
tween the Federal Government and th@ pur 
various states may just as sincerely desing the 
the correction of such abuses and evil a 
without at the same time being williy = 
that such correction should at the sami ceif 
time do violence to the fundamental the the 
ories of our Government as expounded ig © 
the Constitution. ae 


PROBLEM NOT NEW. 


Some years ago the same problem wa 
raised with respect to the abuses of chilt 
labor, which had reached throughout th 
United States such proportions as to hav or 
become a public national scandal. In large carr 
part the state legislatures appeared apay, fae 
thetic thereto and after years of agitatio}i;* 
congressional legislation for the purpos io 
of eradicating such evil was passed and a ‘933 
proved by the President. First Congres..,, 
enacted a law to prohibit transportatiogs 4, 
in interstate commerce of goods made at f¢ p, 
factory in which children within certai 
ages and for certain numbers of hours a day. ++ 
and days in a week were employed. I, ,, 
Hammer v. Dagenhart® the Supreme Couth,.. 
held this act to be unconstitutional ba@hy,, 
cause it was an attempt by Congress t§p/,;. 
regulate the hours of labor of children 1 
factories and mines within the states—@ +‘! 
purely state authority.” After such dqeour 
cision Congress attempted by a tax on tipulia 
employment of child labor to accompligp®CUt 
the same humanitarian purpose of eliminag¥5et 
ing this admitted evil. In other words, 
a purported exercise of the taxing pow 
it attempted to accomplish a purpose whidl 
the Supreme Court had denied to be witht 
the purview of its power over interstal 
commerce. In Bailey v. Drexel Furnituil 
Company’ the Supreme Court held thi 
legislation also to be unconstitutional. 
so doing Chief Justice Taft, who wr0 
the opinion, paid due respect to the hw. 
manitarian motives which inspired the le 
islation, but pointed out the fundamenti 
importance of maintaining local self-gavert 
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ment on the one hand as well as national 


3m ang : 
ae power on the other. He said: 


E his loed 









of the “It is the high duty and function of 

this court in cases regularly brought to 
verlook by its bar to decline to recognize or enforce 
diency th seeming laws of Congress, dealing with 
theory ¢ subjects not intrusted to Congress, but 





left or committed by the supreme law of 
the land to the control of the states. We 
cannot avoid the duty even though it re- 
quire us to refuse to give effect to legis- 
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sincere lation designed to promote the highest 
aintenang g00d. The good sought in unconstitutional 
rity oil legislation is an insidious feature because 

y it leads citizens and legislators of good 
and th purpose to promote it without thought of 
ely desin§ the serious breach it will make in the 
and evi atk of our covenant, or the harm which 
wo will will come from breaking down recognized 
of ‘® standards. In the maintenance of local 
the sami self-government, on the one hand, and 
ental t the national power, on the other, our 


country has been able to endure and pros- 
per for near a century and a half.”’8 


DEPRESSION AS A FACTOR. 


The extent to which the depression may 
Itimately alter the criteria of constitutional 
nterpretation by the Supreme Court has 
ypilready been foreshadowed in various de- 
In laredisions rendered at the 1933 term. Notable 
ale ana examples are Home Building and Loan 
 agitati Association v. Blaisdell? and Nebbia v. 
5 ‘ Yew York® It is interesting to note, 
d poe ‘owever, that the Supreme Court at the 
1f'933 term rested its decision in A. Mag- 
Congtetiano Co. v. Hamilton upon the language 
sportatii.t the opinion in the child labor law case 
made at tf Bailey v. Drexel Furniture ‘Co.,)? above 
in certaieferred to. Although the decision of the 
ours a diourt in that case was unanimous it should 


ounded i 


oy ne be noted that the opinion was written by 
adh . Mr. Justice Sutherland who dissented in 


ome Building and Loan Association v. 
NETESs "Blaisdell® and in Nebbia v. New York.'4 
hildren 1 
of the Supreme 


Numerous decisions 


states—' 5 ; 
such dqeourt have affirmed its view of the pe- 
ax on tuliarly local character of transactions on 


exchanges without regard to 


.ccompligpecurity 





 elimina@Whether they originated outside of the 
words, p'tes in which the exchanges were lo- 
ng pow fated.1° There is also a line of cases de- 







ose whic 
be withi 
interstal 
Furnitu 
held th 
ional. 
tho wrol 
> the hi 
d the leg 
ndament 
lf-gavert 


bower of Congress to remove obstructions 
o and burdens on interstate commerce to 
such burdens and obstructions as are di- 
ect and not merely incidental, indirect or 
emote in their effect upon such com- 
erce.® We seriously question whether 
he relation of a <security transaction to 
interstate commerce is sufficiently close 
erely because the security involved was 
at of an issuer whose securities are regis- 
















ided by the Supreme Court which limit the’ 


tered with the Securities and Exchange 
Commission and are listed upon an ex- 
change similarly registered. We seriously 
question whether a security transaction is 
sufficiently connected with the taxing power 
of the Federal Government because it in- 
volves the use of credit and thereby af- 
fects the national credit or because it is 
customary to appraise the value of securi- 
ties for tax purposes or for use as col- 
lateral for bank loans on the basis of the 
prices established on the security ex- 
changes. The Supreme Court has held that 
where the circumstances show that for 
any reason the market quotations of the 
security in question are not indicative of the 
true worth of the security the appraisal for 
tax purposes need not be based upon market 
quotations.1* 

In recognition of the fact that the control 
over transactions on a local board of trade, 
which is substantially similar to a stock 
exchange, is a matter of police regulation 
for the states, the Supreme Court at its 
1932 term held that a state law making 
gambling in grain futures illegal was not 
superseded by the Federal Grain Futures 
Act of 1922.18 

This decision was foreshadowed by the 
action of the Supreme Court at its 1927 
term in dismissing upon the ground that 
it was frivolous a writ of error to the 
Supreme Court of Ohio based upon a con- 
tention that the Ohio law making gambling 
in grain futures illegal was superseded by 
the Federal Grain Futures Act.’® 


QUESTIONS SECTION FOURTEEN. 


Whatever decision the Supreme Court 
may ultimately render regarding the con- 
stitutionality of the “Securities Exchange 
Act of 1934” as a whole, we confidently 
predict that it will not hold constitutional 
section 14 insofar as it makes it unlawful 
for any person to solicit or permit the use 
of his name to solicit any proxy or con- 
sent or authorization in respect of any 
security (other than an exempted security) 
registered on any national securities ex- 
change in contravention of the commission 
rules with reference thereto, where the 
solicitation is “otherwise” than by the use 
of the mails or by any means or instru- 
mentality of interstate commerce. This 
opinion is based largely upon the decisions 
of the Supreme Court in Hammer v. 
Dagenhart® Hill v. Wallace,** and Bailey 
v. Drexel Furniture Company.** 

In our judgment, the provisions of sec- 
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tion 16, insofar as they relate to and at- 
tempt to limit the activities of beneficial 
owners of more than ten per centum of any 
class of any equity security (other than an 
exempted security) which is registered on a 
national securities exchange, in his deal- 
ings with respect to equity securities of 
such issuer, is a clear invasion of the 
police power of the States, and, if the 
question is properly presented to it, it will 
be held unconstitutional by the Supreme 
Court. No attempt is made in this section 
to limit it to activities involving the use 
of the mails or the use of any means of 
instrumentality of interstate commerce. 
We know of no power vested in the Federal 
Government to legislate for the purpose 
of insuring the maintenance of fair and 
honest markets in transactions in securi- 
ties upon security exchanges and over-the- 
counter markets, except insofar as those 
transactions directly burden or obstruct the 
Federal Government in the exercise of some 
one or more of its enumerated consti- 
tutional powers. In our opinion any such 






relation of cause and effect is  entiredyg thet 


lacking with respect to this matter. legi 
WARNS AGAINST STRAINED INTER i 
PRETATIONS. ind 


In conclusion, we sincerely believe ani wh 
submit that the most serious aspect og tor 
“New Deal” legislation is the extent to Just 
which in many respects a sustaining of jt thet 
constitutionality requires a strained con 
struction of the Constitution and tends tg , . 
reduce the balance of legislative power af |: 
between the States and the national go-f | 
ernment. A _ recognition that the pres-§ 2 _ 
dential election of 1932 constituted a peace 3. - 
ful revolution in our government does nog, | 
in any way mitigate or reduce the tre 
mendous possibilities of injury to the entire 
theory of the structure of our government 
If the inter-dependence of our nation 
economy has become so close and _ inter 
woven that the conduct of every major ir 
dustry and business sufficiently affects some 
one or more of the enumerated powers 
Congress to justify on constitution 
grounds Federal regulation and supervisio 
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thereof, the maintenance of the balance of 
legislative authority between the national 
government and the several States will be- 
come entirely a political, and no longer a 
judicial, question. The character of persons 
who succeed these days in securing elec- 
tion as congressmen and senators hardly 
justifies any real confidence that most of 
them will even understand, much less re- 





spect, the importance of the maintenance 
of this balance of legislative authority. 
Unless the calibre of elective public servants 
improves very substantially the result may 
be a demonstration that the people of the 
United States are not capable of maintain- 
ing a democratic and republican form of 
government. 





1. See excellent article by J. C. Macfarland “Com- 
ments on Effect of Amendments to Federal Se- 
curities Act of 1933” in July 19, 1934, number of 
this Bulletin, at pages 252 et seq. 

2. 262 U. S. 1, 43 Supreme Court 470, 67 L. Ed. 839. 

3. 258 U. S. 495, 42 Supreme Court 397, 66 L. Ed. 
735. 

4. See 258 U. S. 495 at 520-521 and 262 U. S. 1 at 
36-40. 

5. Securities Exchange Act of 1934, section 2. 

6. 247 U. S. 251, 38 Supreme Court 529, 62 L. Ed. 


1101. 
7. 259 U. S. 20, 42 Supreme Court 449, 66 L. Ed. 817. 
a.299 UU. S @ wt 37. 
9. 78 L. Ed. (U. S. Adv. Op.) 255. 
10. 78 L. Ed. (U. S. Adv. Op.) 563. 
ll. 78 L. Ed. (U. S. Adv. Op.) 312. 


12. See note 7 supra. 
13. See note 9 supra. 
14. See note 10 supra. 


15. Ware and Leland v. Mobile County, 
28 Supreme Court 526, 52 L. Ed. 


209 U. 
855; 


S. 405, 
Moore v. 


New York Cotton Exchange, 270 U. S. 593, 46 Su- 
preme Court 205, 70 L. Ed. 750; House v. Mayes, 
219 U. S. 270, 31 Supreme Court 234, 55 L. Ed. 
213; Brodnax v. Missouri, 219 U. S. 285, 31 Su- 
preme Court 238, 55 L. Ed. 219. 


16. Industrial Association v. U. S., 268 U. S. 64, 45 
Supreme Court 403, 69 L. Ed. 849; United Leather 
Workers International Association v. Herkert and 
M. Trunk Co., 265 U. S. 457, 44 Supreme Court 
623, 68 L. Ed. 1104; United Mine Workers v. Coro- 
nada Coal Co., 259 U. S. 344, 42 Supreme Court 
570, 66 L. Ed. 975; Coronada Coal Company v. 
United Mine Workers, 268 U. S. 295, 45 Supreme 
Court 551, 69 L. Ed. 963; Levering ’& G. Co. ® 
Morrin, 289 U. S. 103 at 107, 53 Supreme Court 
549, 77 L. Ed. 1062. 

17. Ray Consolidated Copper Company v. U. S., 268 U. 
S. 373, 45 Supreme Court 526, 69 L. Ed. 1003. 

18. Dickson v. Uhlmann Grain Consens, 288 U. S. 188, 
53 Supreme Court 362, 77 L. 691. 

19. King & Co. v. Horton, 276 U. -. 600, 48 Supreme 
Court 322, 72 L. Ed. 725. 


20. See note 6 supra. 
21. 259 U. S. 44, 42 Supreme Court 453, 66 L, Ed. 822. 
22. See note 7 supra. 


COURT ROOM PSYCHOLOGY. 
(Continued from page 27.) 


‘“e 


and nothing but the truth!’ Obviously this 
vitness was both well and properly coached. 

Witnesses should be instructed in advance 
to answer directly and not to volunteer 
more than is called for by the question. 
Proper coaching concerning the simpler 
rules of evidence will eliminate many ob- 
jections by opposing counsel and enable the 
examining attorney to paint a clear and 
oncise picture without interference. 


There is nothing more confusing to the 
jury's mind than continual objections and 
nstructions from the court to disregard tes- 
imony which is ordered stricken out. In- 
erruptions of this sort will often entirely 
estroy the value of a witness’ testimony. 


Proper preparation will also prevent such 
umiliating surprises as that experienced 
by the plaintiff’s attorney in a personal in- 
jury case tried by the writer. The plaintiff 
bought damages for a foot injury claimed 
0 have been sustained in an automobile 
ollision. Called as a witness for the plain- 








ff, a physician testified that he had exam- 


ined her shortly after the accident, and that 
in addition to certain minor abrasions he 
found the left foot bruised and badly swol- 
len. He further testified to the taking of 
x-ray pictures which disclosed the bones of 
the foot to be in maladjustment and greatly 
enlarged. In reply to a question as to the 
probably period of disability, the doctor 
stated that in his opinion the woman would 
never be able to walk in a normal manner. 


The lady herself testified that she was a 
waitress and was unable to continue her 
occupation by reason of the injury. She 
walked about the court room (nine months 
after the accident) with a pronounced limp 
and the swollen appearance of the foot was 
sufficient to excite the sympathy of any 
jury. It appeared that she was due to re- 
cover substantial damages. 


JUST A BUNION. 


However, upon cross-examination, de- 
fendant’s counsel asked the doctor whether 
or not he had ever treated her prior to the 
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accident. The physician smilingly replied 
that he had, and upon further interrogation, 
testified that her ailment, while aggravated 
by the injury, was a simple bunion which 
had been in existence for several years. 


After the trial, which ended as would be 
expected, the plaintiff’s attorney apologized 
to the court, stating that the case had been 
sent to him by another attorney to try, and 
that he had not talked to any of the wit- 
nesses beforehand. 


Interviewing witnesses before trial will 
often eliminate redundant and weak testi- 
mony which seldom strengths the case. For 
example, the average client can nearly al- 
ways produce an employee or relative who 
was not in the room at the time a conver- 
sation was had with the adverse party three 
years ago, but was just outside an open 
door or behind a thin partition and heard 
what was said. Almost invariably such a 
witness can remember nothing but the par- 
ticular statement which is now valuable to 
her employer or relative, as the case may 
be. 


This type of testimony is never convinc- 
ing and serves only to weaken the case. 
In the jury’s mind the evidence is often 
considered as being no stronger than its 
weakest link. 


INTERVIEWING VITAL. 


Only by interviewing witnesses can the 
attorney ascertain before trial which will 
help and which will hurt the case. It is 
better to present one strong, convincing 
witness than ten uncertain ones and if both 
types are presented, the distrust engendered 
by the weak ones may vitiate the value of 
the strong one. 

A leading lawyer states that he seldom 
accepts his own client’s statement for any 
fact which can be independently verified. 
It is human nature to put the best foot 
forward and the average client will forget 
to tell his attorney the things which he sub- 
consciously feels are detrimental to his case. 
But these are the things which the success- 
ful lawyer must know, or at least anticipate, 
before trial. Fortunate indeed is the at- 
torney who has the assistance of a com- 
petent investigator. 

Smoothness and efficiency in the presen- 
tation of evidence always makes a favor- 
able impression on the jury. To accom- 
plish this in jury cases it is usually neces- 
sary to have the assistance of associate coun- 
sel. An illustration of the advantages of team 


work is found in a certain case in which a 
unusually large number of exhibits wer 
introduced into evidence. In numbering 
them the alphabet was exhausted and reso 
was had to combinations of letters anf 
figures. The case was complicated and te 
quired almost continuous use of the & 
hibits. 

The plaintiff’s attorney was a man 9 
meek and mouselike appearance whose beg 
quality seemed to be his sincere belief i 
the merits of his client’s case. He wa 
unassisted. 


JURY EXASPERATED. 


The defendant was represented by 
skillful lawyer, whom we shall call Mr 
Smith, who was assisted by a younger matfis 
as associate counsel. As the trial profigz 
gressed it was noticeable that when Ml 
Smith was interrogating a witness concem 
ing the exhibits he was able to lay fi 
hands almost instantly upon the one } 
wanted and the examination proceeds 
smoothly and without interruption. Bi 
whenever his opponent took the witness li 
seemed befuddled and uncertain. The 
were constant delays while he fumbled t 
the exhibits looking for plaintiff’s B-2 0 
A-6 as the case might be. Mingled wit 
expressions of sympathy upon the faces @ 
the jurors was a certain amount of exaspe 
ation. 

The difference in the manner in whid 
the two attorneys presented their evident 
was due to the fact that Mr. Smith’s assi 
tant carefully selected and arranged t 
exhibits for him before they were needed. 


It may be that Smith conveniently di 
arranged them as he finished with each om 
because frequently after his opponent ki 
floundered helplessly for some time, 
Smith, with the utmost courtesy, wo 
quickly find the proper exhibit and hand 
to him. 

As the trial progressed the plaintif 
attorney became more and more confus 
and Mr. Smith’s courtesy and helpfulné 
increased in direct proportion. Smith w 
the case. 


IMPRESSING THE JURY. 


It is the practice of one eminent 
lawyer to have his associate handle # 
making of objections and motions to st 
while he at all times maintains an appé 
ance of wanting the jury to hear all f 
facts, even sometimes (when it does 
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1 which an 


ibits wer Matter) asking the associate to withdraw in the argument and of course the jury 


an objection. It seems almost as if the forgets him. 


numbering * . 

assistant represents some third party and ; 
and relat nothing he says or does is to be Tess oto men for jury work hs 
erect amicharged to the party represented by the PSY g aes cg 
ed and te Scar course! vantage. The mere presence of two at- 
of the & t torneys upon one side gives an appearance 


The result is that when this attorney 
argues the case the jury regards him as its 
a man @ffriend and places great confidence in his (The next chapter will deal with the use 


—r 7 remarks. The assistant seldom participates of psychology in the selection of the jury.) 
e €11et if 


He wa 


of dignity and strength to the case. 


EXTEND JUNIOR BAR MOVEMENT. 


). 

(Continued from page 31.) 
ited by 
| call Mlference they will find both a forum and a “A National Chairman and Vice-Chair- 
unger maiischool. With the priceless tool of the or- man with limitation on re-election and a 
trial priganization comes the responsibility for National Secretary for whom re-election 
when Mifgroup action, and it is certain that through was cruelly provided were the officers. Mr. 


ss concemthis channel there will be assembled and Samuel S. Willis of Detroit, whose efforts 
to lay hilMlirected the fresh and powerful force of on the pre-organization committee were in- 
he one lidetermined youth which now and always valuable, was elected Chairman, and Mr. 
proceedtmust provide the ‘action’ without which LaVerne F. Guinn of Dallas, Tex., a suc- 


tion. Buthe ‘counsel’ of the sages is as transient as cessful and able attorney, was selected as 
witness I radio program.” Vice-Chairman. . . . The Council was 
in. selected largely from the group whose ca- 
mbled th Sen Same aS ee pacity was established by selection in their 


f’s B-2 q@ Roberts announces that plans have been own states and election of their delegations 
ngled wilgmade for a motor caravan of young eastern as state chairmen. A number of those se- 
he faces @awyers to Los Angeles next July when the lected had held high offices in national, 
of exaspemponvention is held here. Enroute here, the state and local bar associations, and a sur- 
aravan will stop at various points where its prisingly large group had gained legislative 
r in whi a be ra by Junior Bar experience in elective public offices.” 
1 j ap OUDS. ther junior barristers expect to come 
ir ori o Los Angeles for the convention by steam- EXPECT INCREASED MEMBERSHIP. 
ranged tighip, Roberts reports. Consequently a large Among the results which the American 
e needed, Bttendance of young lawyers is expected here Bar believes can be obtained through the 
niently di t the next national conference. Junior Bar Conference are the following: 
th each OMEXPLAINS ORGANIZATION DETAILS. 1. Increased membership of younger 
ponent hi : ae men in the A. B. A. 
time, Commenting on the organization of the @ ‘Seeetead F deli wetbitiinil 
esy, wo onference, Secretary Roberts writes: . Stimulation of cordial relationship 
2 “An: between young practitioners throughout the 
und hand™ “An immense amount of necessary pre- t 
rganization work had to be done by a a dg 


plaintif olunteer committee, and the ultimate ac- 3. Coordination of work of all local 


e confuson of the Conference showed that most of junior associations on mutual problems and 
helpful was good. a presentation of a concerted front toward 
Smith wil: - - “It was decided by the Confer- their solution. 
ce that early approval of a permanent or- 4. Increased attendance of younger men 
anization as a section of the American Bar ¢ A. B. A. conventions. 
RY. ssociation should be sought. That the 


inent i ontrolling group should be a General 5. Deeper appreciation on the part of 


handle Mpouncil of eleven members, one for each the P segs A angreryyes? i his professional 
ederal Circuit Court, including the United Conduct, ethics and obligations. 

tates Court of Appeals of the District of 6. Stabilization and strengthening of 

olumbia, and that these councilmen should Junior Associations throughout the country 

erve two years, five and six being elected and the direction of their interest and ac- 

‘annually to provide rotation in office. tivities along constructive channels. 


is to st 
an appée 
ear all t 
it does 
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Junior Contest Stirs Interest 


Entries in the annual Legal Article Contest, sponsored by the Junior Barristers and 


open to all junior bar members under thirty-five years of age, are continuing to pour ina « 


the Los Angeles Bar Association offices, 1124 Rowan building. Officials announce that the 
time limit for the contest, which was scheduled to end October 15, has been extended to 
William Howard Nicholas is chairman of the contest committee, which 
includes William A. Page, Arthur M. Rogers, Jr., and Robert G. Wheeler. Contest rule 
were printed in the October number of The Bulletin. 


December 15. 


THE TRIAL OF JESUS BEFORE SANHEDRIN. 
(Continued from page 32.) 


JESUS ON THE STAND. 


High Priest: (to Jesus) Answereth 
thou nothing? What is it which these wit- 
ness against thee? (Matt. 14:60.) 


Jesus: (Held His peace, and answered 
nothing). 

H. P.: If thou are the Christ, tell us. 
(Luke 22:67.) 

Jesus: I am. 

H. P.: Art thou the Son of the Blessed? 

Jesus: Iam. (Mark 14:61, 62.) 


(The use of the sacred Name in an open court was forbidden; and since to convidl 
Jesus of capital offense it was necessary that the Name be used, the high priest clea 


the courtroom of all spectators.) 


H. P.: (Stood up) Art thou the Son 
of Jehovah? 

Jesus: I am. 

H. P.: (This question is not recorded, 


perhaps a sign or a proof was asked). 


(The following answer is the alleged 
blasphemy that convicted Jesus. Jesus was 
not tricked, but He knew what He was 
saying, and this once truth was blasphemy. ) 


Jesus: And ye shall see the Son of man 
sitting at the right hand of Power, and 
coming with the clouds of heaven. 


H. P.: (Rent his garments) (to the 
council) Ye have heard the blasphemy? 
Council: We ourselves have heard from 


(Luke 22:71.) 


his own mouth. 


PROSECUTION 


H. P.: (To the council) What think 


ye? (Matt. 26:66.) 


(Here a vote is taken among the members of Sanhedrin.) 


The duty of making the sin-offering for 
the atonement of the people belongs exclu 
sively to the high priest. (Lev. 16:15.) 


The double question in Mark must } 
split into two as in Luke. 








“The high priest used the phrase ‘th 
Son of the Blessed’ to avoid using th 
sacred name of God.” Abingdon Bibk 
Commentary. 


















This question is identical with the pre 
ceding one, only that instead of sayin 


Blessed the high priest utters the Nam I 
and it is for this reason that he must stani 
up. 

The word Power is substituted here @ I 


place of the sacred Name which Jesus mu 
have used to make His statement a bla 
phemy punishable by death. 

If Jesus was to be an acceptable si 
offering the high priest must be blameles 
(Lev. 16:6.) 

Jesus here testifies under oath to be t 
one who will sit at the right hand 
Jehovah. Compare Matt. 22:44 Ps. 110: 

The judge was required to rend hi 
garments upon hearing the Name in @ Ho 








YP] 


blasphemy. ompr 
It is certain that the alleged blasphetijemo 
was something that Jesus Himself utteredfiRar+} 
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THE VERDICT. Jesus is condemned for the blasphemy 


Council: He is worthy of death. (Matt. uttered in the courtroom and not for His 
| 26 :66. ) acknowledgment of Messiahship or other 
sters and Tue Law. 

; ! : testimony. 
our mate “Whosoever curseth his God shall bear 
e that thf his sin. And he that blasphemeth the name “The death penalty was inflicted only 


of Jehovah, he shall surely be put to death.” 
(Lev. 24:15, 16.) 
SENTENCE. 
(Sanhedrin had no authority to pass a 
death sentence. ) 


tended to 
ee, which 
itest rules 


upon the blasphemer who used the Inef- 
fable Name, but the blasphemer of God’s 
attributes was subjected to corporal punish- 
ment.” (Sanh. 56a, Jew. Enc.) 




















RESULTS OF STATE BAR GOLF TOURNAMENT HELD SEPTEMBER 22ND, 
1934, AT FLINTRIDGE COUNTRY CLUB. 
a Low Gross 
fering 4d lst—F Loyp Sisk, of Los Angeles, score 77—winner of Silver Cup donated 
et 5} 7 by Parker, Stone & Baird Company. 
6:15.) 2nd—CLaARENCE B. RuNKLE, of Los Angeles, score 82—winner of “Revised 
; must dD Edition of Cowdery’s Forms,” donated by Bancroft-Whitney Company. 
3rd—Lewis W. AnprREws, JR., of Los Angeles, score 84—winner of box of 
hrase ‘th golf balls donated by Los Angeles Daily Journal. 
using th Low NET 
Jon Biblf lst—Grorce H. HAvERKEN, of San. Francisco, score 88-18-70—winner of 
copper bowl donated by Hotel Huntington. 
to convidl 2nd—Eart E. Moss, of Los Angeles, score 82-11-71—winner of “Hillyer’s 
; | Corporate Management and By-Laws with Forms”—donated by Bender- 
rest clea 
Moss Company. 
4 3rd—L. R. Van Burcu, of Los Angeles, score 90-17-73—winner of box 
: ‘ eal of golf balls donated by Los Angeles Daily Journal. 
) s . 
he Name Best Nine HoL_es—Gross 
nust stati Pau. Watkins, of Los Angeles, score 39—winner of fountain pen donated 
. by Industrial Printing & Stationery Company. 
-d here @ = =6Brst Nine Hores—NeEt 
Jesus ia Irvinc H. Prince, of Los Angeles, score 42-8-34—winner of box of golf 
nt a D balls donated by Los Angeles Daily Journal. 
stable si Respectfully submitted, 
blameles Ernest E. Noon, 
General Chairman. 
to be t 
: hand ¢ 
Ps. 110 : ; 
rend l.YPNOTIST ENTERTAINS JUNIORBAR the Junior Bar chosen by his associates to 
ame in @ How a witness may be hypnotized and test the power of hypnosis, were both 


ompelled to give untruthful testimony was 
blasphemt Hlemonstrated at a meeting of the Junior 
if uttere’@Rarristers on the night of October 10 by 
tofessor George H. Mount, Ph.D., psy- 
hologist and hypnotist. 


Mrs. Vic Williams, who has been a 
Psychic subject of Dr. Mount upon several 
becasions, and Bob Wheeler, a member of 










caused to give false testimony while under 
the spell of hypnotism. The entertainment 
was arranged by Kenneth N. Chantry, 
president of the Junior Bar, who presided. 
At the conclusion of the performance, 
Lasher B. Gallagher suggested that it 
would be a wonderful thing if all witnesses 
could be hypnotized and forced to tell the 
truth, and nothing but the truth. 
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